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BUEBJECT i{ Unemployment Compensation for Federal Employees
{UCFE) -~Coverage Ruling for Employees and
Members of Agricultural Promotion Boards and
Marketing Agreement and Order Administrative
Comnnittees

l. Purpoge. To ensure that g UCFE progran coverage ruling,
dated March 24, 1992, relating to employees and members of
Agricultural Promction Boards and Marketing Agreement and
Order Adminigtrative Committees iz distributed to State
adgency tax and appellata staff.

2. Reference, UIPL Na. 23-%2, dated april z1, 1992.

3. Background. The routing instructions in the above
referanced UIPL iszued last year 4id not include State
agency tax and appellate staff. This has created some
confusion relating to State coverage provisions and FUTA tax
liability of these baards and committees. Tt has been ruled
that the employess (hot members) of these boards and
committees are Federal employees and perform "Federal
service" for UCFE program purposes, These boards and
committasas are whelly owned instrumentalities of the United
States and, therefore, are exempt from FUTA under Section
3306 () (6) of the Internal Revenue Code of 19848,

4. Action Required. SESA administrators are raguested to
distribute this ruling immediately to the appropriate State
agency staff responsikle for UCFE, tax, and appellate
operations.

5. Inguiries. Questions should be directed to the
appropriate Regional Office.

6. Attachment. UCFE Program Coverage Ruling No. 92-1 far
Agricultural Promction Boards and Marketing Aureement and
Order Administrative Committees.

REECISEIONS EXPIRATION DATE
None Anril 30, 1994
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UCFE Program Coverage Ruling No. %2-1

Agricultural Promotion Boards and Marketing Agreement
and Qrder Administrative Committess

Ruling: Each of the below listed boards and committees is an
instrumentality of the United States® andg services performed
in the employ of all such boards and committecs is *Pederal
service® within the meoaning of &5 U.S.cC. 850L(1): Ethe Watignal
bairy Pronotion and Research 3oard (7 ¥.8.C. 4501-4512; 7 CFR
Part 1150}, che Heoney Buard (7 U.5.C. 4801-4612; 7 CFR Part
1240}, the Xational Potato Promotion Board (7 U.8.C. 2p11-2627;
7 CFR Part 1207}, the Cotton Boatrd {7 U.5.0. 2101=2118: 7 CFR
Part 120%5), the National Pork 3oard (7 9.5.c. 4801=-4813; 7 CFR
Fart 1230}, the Cattlemen's Beef Promotion and REesearch Board
{7 U.5.¢, 2901-2911; ? CFR Part 1260), the Bgg Beard (7 U.5.C.
2701-2718: 7 CFR Part 1250} and 44 marketing agreement and arder
administrative committeesz {sSee snclosed list} established under
F U.8.C. 60L-674 {7 CPR Parts 90%-998). Members of such hoards
and committees who are appointed by the Secretary of Agriculture
are excluded from program coverzge by 5 U.5.C. 8501¢(1} (K},

Prior Ruling: A ruling on UCFE program coverage of marketing
agreement and order administrative committees was issued on
June 0, 1337, Thiz 1992 ruling supersedes the 1957 ruling and
1s now conktrolling for UCFE prograim coverage purposes of these
agricultural promotion boards and marketing agreement and

order administrative committees. HNo subseguent amendments to
title 7 of the United States Code have altered Lthe nature or
characteristics of these boards and committees upcn which our
ruling was based. Hor have there been any amendments to

5 U.5.C. 8501({1) which are relevant to the coverage of anch
boards and committees. The addition of Section 85053 by Seaction
i022(b) of the Omnibus Reconciliation Act of 1980 {P.L. 96-499)
did not affect coverage of the UCFE program,

Statement of Facts: In holding that emplovees ¢of such
committees perform "Federal service,™ I have reliad on the
following factors:

1. fThe primary function of these committsas is to act as
agents for the Seecretary of agriculture in carrying out the
policy deeclared by Congress at 7 U.S5.C. 602.



2. 8uch committees have the authority to appoint employees,
agents, and representatives, and to determine the salaries and
duties of such individuals.

3. The members of such committees, as well as employees and
agents, are subject to removal by the Secretary of Agriculture,

4. Every act of such committees i=o subject to approval by
the Secretary of Agriculture.

5. ©On November 29, 1945, the Internal Revenge Service ruled
that services performed in the enploy of certain administrative
Ccommittees established by the Secrektary of Agriculture under the
Agricultural Marketing Agreemenk Act were exempr from bhe
Pruvisions of the Federal Unemployment Tax Act by reason of the
exclusion from the definition of "employment® in 26 U.S5.C.
1607(e) (now, without relevant change, Section 3306(c)i{6) of the
internal Revenue Code of 1986)., Alszo, on October 1%, 1952, the
Director of the Bureaun of Zmployvees’ Compensation (now the
Office of Wourkers' Compensation Programs) ruled that personnel
of the rFederal Milk Market administrators are "employees"™ within
the meaning of the Federal Employees™ Compensakion act,

€. ©5uch committees are authorized to incur such expenses as
the Secretary of agriculture fings reasonahle,

7. The funds to cover the gxpenses of s5uch committees gre
raised by assessments, paid to the committees by the covered
industries and enforceable by the Secretary of Agriculture in
the District Courts of the United States,

. The decision in United States wv. Levine, 129 p,2d 745
{2d Cir. 1942) found that a Market kdministrator {established by
order of the Secretary of Agriculture under tha Agricultural
Marketing Agreement Act) was an agency of the United States.
Further, as recently as 1984, the Supreme Court cited Wwith
approval the Levine opinion finding that a Market Administrator
was an agency of the United States {Dizon v. United States, 104
5.0k, 1172, 11T79-1180 (19B4)).

9. The Internal Revenue Service affirmed, in a letter from
Jerry E. Holmes to Mary Ann Wyrsch, dated Movembear 26, 1990,
that there is no change in the positions taken in the above
cited rulings,

Discussion/Analysis: With regard to the promotion boards, the
purpose of these entities is to carry out coordinated programs
9f research and promotion desigqned to strengthen the competitive
position of each covered commodity and to maintain and expand
domestic and foreign markets for American producers of each such
conmeditby {e.g., 7 U.5.C. 2101 with rezpect to the Cotkon
Board}, although the purpose and authorizing statutes of thesge




entities are different from the marketing committees, their
manner of creation and method of cperation are nearly identical,

As with the marketing committees, the promotion boards are
created by order of the Secretary of agriculture {e.g.,

7 U.5,C. 2104 and 2106{a) with respect to the Cotton Board}.
Their members are selected by the Secretary of Agriculture
(2.4., 7 U.5.¢, 2106(b) ang are subject to removal by the
Secretary (e,g., 7 CFR 1205.323). The boards have authority

to appoint employees and to determine the salaries and duties
of such individuals {e.g., 7 CFER 1205.328(b})). The actions eof
these boards are subject to the approval of the Secrektary of
Agricuiture f(e.g., 7 0,8.c, 2l08i{c}t), These boards ares autho-
rized to inecur such Expehses a5 the Secretary of Agriculture
finds reasonable fe.g., 7 CFR 1203.330{a)). <The funds to cover
the expenses of these boards ars raised by assessments Paid to
the boards by the covered industry and enforceahle by the
Secretary of agriculture in the District Courts of the United
States (e.g9., 7 U.S.0. 2l06{e} and 2112(b): 7 CFR 1205.515(d})).

In the Internal Revenue Service's letter of November 26, 1990,
referenced above, the Department of Labor was informed that:

« + . it appears khat an administrative committes
egtablished under the Agricultural Marketing Adreement act
of 1937 would qualify as a wnolly owned instramentality of
the United States Government under current law. Under
section 3306(c}{6) of the Internpal Revenue Code of 1936

« =+ 4 Zervices performed in the amploy of an instrumen-
tality of the United States wholly or partizlly owned by khe
United States are excepted from the definition of employment
for FUTA [Pederal Unemployment Tax Act] purpeosesz. If a
committee is similar eo the committee described in the 1945
ruling, it appears that the committee would constitute a
wholly or partially owned instrumentality of the United
States under section 3306{ci(8). . . . Ap examination

of the relevant Ccade of Federal Regulations provisions
discloses that organizakions creatad under the Agricultural
Marketing Agreement Act of 1937 are subject to the =ame
overriding althority of the Secretary of Agriculture. 1In
addition to the factors enumerated in the 1945 rulinag, we
note the extensive control over the assetz of the committees
that the Secretary of Agriculture may exercise undsr tha
applicable regulations. Therefore, , . . it appears that
service performed in the employ of such committees are
eXcepted from employment as service performed in the amploy
of an instrumentality of the United States Government,

Thug, with regard to the gonclusions in the 1945 tuling,
our conclusion with respect to entities similar to the
entity described in the ruling would appear to be that
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services for the entities would he excepted from employment
by section 3306{c}(6) of the Internal Revenue Code as
services performed for a wholly or partially owned
instrumentality of the United States,

The reasons stated above support the conclusion stated in the
first paragraph of this ruling that employees hired by the boards
and committees {as distinguished from members) of all of the
agricultural heards and committess referred to herein are covared
by the UCFE pragram. The employing agency may not participate in
the UCFE program for the board and committee members due to the
exclusion at 5 U.5.C. 8501(1)}(K}.

This coverage ruling is issued pursuant to redelagation of
autherity from the Assistant Secretary of Labor, in Employment
and Training Order Ne. 2-9%2, dated March 20, 1992, which ics
duthorized by Section 6 of Secretary's Qrder No. 4-75 (40 Fed.
Feqg. 18515} {as amended by Secretary's Order No. 14-7%}.

T N ) Ohaucty 34, 1793

MARY N WYRSCH [/ DATE 7
Directpr
Unemployment Insurance Service
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List of 44 agricultural Marketing
Agreement and Order Administrative Committees
Az of March 1, 1991
(7 0.8.C. Parts %05-998)

Citrus Administrative Committes - Florida
Texas Valley Citrus Committee
Navel Orange Administrative Committes — California & Arizona
Valencia Orange administrative Committee - California
and Arizong
Lemen Administrative Committee - California and Arizona
Florida Lime Administrative
Florida Avocado Administrative Committee
Hectarine Administrative committee - california
Control Committee - falifornia
Pear Commodity Committee
Plum €ommodity Committes
Peach Commodity Committee
Geonrgia Pzach Industry Committce
Colorade Peach Administrative Committee
Kiwifruit Administrative Committes - california
Washington Fresh Peach Marketing committes
Washington Apricot Marketing Committee
Washington Cherry Marketing Committee
Washington-Oregon Fresh Prune Marketing Committee
California Desert Grape Administrative Committee
Tokay Grape Industry Committes — California
Winter Pear Control Committes — Qregon, Washington,
and California
Papaya Administrative Committee - Hawaii
Cranberry Marketing CommitkLes - Massachusetts, Rhode Island,
connecticut, Hew Jersey, Wisconsin, Michigan, Oregaon,
Minnesota, Washington, and Long Island, Hew York
Worthwest Fresh Bartlett Marketing Committee - Qregen
and Washington
California Olive Committee
Idaho Eastern Oregon Potato Committee
State ¢of Washington Potato Committes
Oregon-California Potato Committee
Colorado Potato Administrative Committea
Maine Potato Commikttee (currently inactive)
Southeastern Botatc Committee - Virginia and North Carclina
Vidalia Onion Committes - Georgia
Idaho-Eastern Oregon Onion Committee
South Texas Onion Committee
TeXas Valley Tomato Committee
Florida Tomats Ccommittae
Fiorida Celery Committee
South Texas Lettuce Committes
South Texas Melon Committes
Almond Board of California
Filbert/Hazelnut Marketing Bpard - Oreqon and Hashington
Walnut Marketing Board - Califernia
Far West Spearmint 0Oil Administrative Committee
California Date Administrative Committes
Raisin Administrative Committee - califernia
Prune Marketing Committee califarnis
Peanut Administrative committee - Seorgia






