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GUIDE SHEET 1 — VOLUNTARY QUIT

Voluntarily leaving work without good cause is reason for disqualification. In
some states, good cause can be established only when the reason for leaving is
work-related. In other states, good cause can be established if the leaving was
for either personal or work-related reasons.

Many state laws, regulations or policies dictate that certain situations require a
specific result. The following is a list of possible statutory provisions:

Voluntarily leaving for domestic or marital reasons;

Voluntarily leaving to join or accompany a spouse or companion;
Voluntarily leaving to accept other work;

Voluntarily leaving to go to school,

Voluntarily leaving to enter self-employment;

Voluntarily leaving due to retirement; and

Failure to pay union dues or refusal to join a bona fide labor
organization when membership was a condition of employment.

This list is by no means comprehensive, but it does illustrate the various
conditions associated with the issue of employee-initiated separations.

If the reviewer determines, after a thorough examination of the reason for
leaving, that a situation is statutory, investigation of other basic factors by the
adjudicator may not be necessary. In other words, by statute, certain
circumstances for voluntarily quitting always lead to a decision of eligibility or
always lead to a decision of denial. Each state has different “statutory”
provisions which dictate the outcome of the adjudication.

Perfunctory or automatic outcomes are not statutory if the adjudicator needs
additional information, other than the reason for leaving, to make a decision. For
example, some states provide that it is good cause to leave work if the claimant
is physically unable to perform the work. Generally good cause is not
established unless the claimant pursued alternatives before leaving, e.g., leave
of absence, or transfer to a job with less strenuous physical requirements.

If the adjudicator must investigate the claimant’s pursuit of alternatives prior to
leaving, this situation is not statutory, i.e., it does not always require a specific
result. Therefore, the adjudicator must determine whether or not the claimant’s
reason for leaving was, in fact, voluntary and without good cause. If complete
claimant fact finding establishes a voluntary quit without good cause connected
with the work, the adjudicator need not obtain employer information. However, if
the SWA has a more severe penalty for misconduct, or a voluntary quit
determination is made to pay benefits, the adjudicator must attempt to obtain
employer information.

The factfinding process is governed by the type of separation issue involved.
Relevant questioning is developed to gather the facts surrounding the claimant’s
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reason(s) for leaving work.

The information below is provided as guidance to establish the nature of the
separation and whether or not good cause can be established. Voluntary leaving
cases require the adjudicator to investigate several factors, such as:

BASIC QUESTIONS AND FACTORS TO CONSIDER

A.

WHY DID THE CLAIMANT QUIT?

It is necessary to pinpoint why the claimant left work on that particular day.
Often the claimant will cite a “laundry list” of grievances, and this may be
helpful in establishing the primary reason for the claimant initiating
separation from the employment. However, an adequate investigation of
this factor always requires the adjudicator to pinpoint the primary reason
for separation.

It is also necessary to examine the adverse effect of the situation on the
claimant. Was the reason for leaving compelling? Would a reasonably
prudent person in a similar situation have left work? How severe or
immediate were the harmful circumstances? If it is clear there was little
adverse effect involved in staying with the job, e.g., “the job was boring,”
the adjudicator need not investigate basic factors “B,” What were the
Conditions of Work? & “C,” What Did The Claimant Do To Remedy The
Situation Before Leaving?”

Was the reason for leaving personal or work-related? In states where the
reason for leaving must be related to the work to be considered good
cause, and the claimant left for personal reasons (as established by
thorough factfinding), the adjudicator need not investigate Basic Factors
“B” and “C,” as benefits will automatically be denied.

WHAT WERE THE CONDITIONS OF WORK?

If the reason(s) for leaving was work-related, conditions of work must be
examined. What were the claimant’s duties? Rate of pay? Hours of
work? Commuting distance/time? What did the employee expect from
the employer? Were these expectations met? If not, details must be
obtained. Unacceptable conditions of work may be a result of a breach in
the employee/employer contract or substandard work conditions.

The agreement may be verbal or written, a matter of union contract, or a
specific health or safety regulation peculiar to a specific industry or job.
The working conditions may also be unacceptable due to a violation of
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commonly accepted employment practices such as equal treatment or fair
distribution of work assignments.

1. WHAT DID THE CLAIMANT DO TO REMEDY THE SITUATION
BEFORE LEAVING?

To establish good cause, the claimant should have pursued all reasonable
alternatives prior to leaving. Did the claimant ask for a transfer, a leave of
absence, or pursue established grievance procedures? Did the claimant
give the job a fair trial? If alternatives were not pursued, why not? Did the
claimant believe that such action would be futile?

Even if the work had a serious adverse effect on the claimant, good cause
is not established unless reasonable alternatives were pursued. Even if
working conditions are determined unsuitable, the claimant should have
attempted to resolve the problem before leaving unless it can be
conclusively established that such an attempt would have been futile.

HINT: If the state requires that the reason for leaving must be
connected to the work to show good cause, and thorough
factfinding establishes the claimant left for purely personal
reasons, investigation of Basic Factors “B” and “C” is not
required.

If the claimant gives clearly disqualifying information, and state law does not
provide for a more severe penalty for certain types of discharge, and the time
period allowed for an employer to respond to the notice of initial claim has
expired, then the employer need not be contacted.

If the adjudicator fails to pinpoint the reason the claimant left work, enter “I” for
Element 20 (Claimant Information).

If the claimant quit because of working conditions, the employer must be
contacted.

It is not necessary to investigate the claimant’s pursuit of alternatives prior to
leaving if the claimant clearly was not suffering adverse effects. In other words, if
the reason for leaving is not sufficiently compelling and would never constitute
good cause (claimant was bored with the job), the claimant’s pursuit of
alternatives will not affect the determination so investigation in this area is not
necessary.
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Discharge from a job for misconduct connected with the work is cause for
disqualification. Misconduct may be defined as a willful or controllable breach of
an employee’s duties, responsibilities, or behavior that the employer has a right
to expect. Stated another way, the misconduct may be an act or an omission
that is deliberately or substantially negligent, which adversely affects the
employer’s legitimate business interests. Simple negligence with no harmful
intent is generally not misconduct, nor is inefficiency, unsatisfactory conduct
beyond the claimant’s control, or good-faith errors of judgment or discretion.

EMPLOYER INFORMATION MUST BE OBTAINED OR A REASONABLE
ATTEMPT MUST BE MADE TO OBTAIN IT, FOR EACH DISCHARGE
DETERMINATION.

BASIC QUESTIONS AND FACTORS TO CONSIDER
WHY WAS THE CLAIMANT DISCHARGED?

It is necessary to establish as clearly as possible why the employer
decided to discharge the claimant on that particular day. Often the
employer will cite a “laundry list” of incidents which may have occurred
over a period of time. An adequate investigation of this factor requires the
adjudicator to pinpoint the incident(s) which led to the discharge. (Prior
related incidents of unacceptable behavior are investigated below under
“C” and “D” to establish the willfulness of the act.)

The behavior must have a direct adverse effect on the employer’s
business interests. Incidents which occur away from the work site and
have no direct effect on the employer are generally not misconduct.

The discharge must be reasonably related in time to the act causing the
separation. Misconduct is not established if a substantial time period has
lapsed between the act or when the employer was aware of the act and
the separation, unless the passage of time was required for completion of
administrative procedures.

If the adjudicator failed to pinpoint the reason for the discharge, enter “1”
(Inadequate) for Element No. 21, Employer Information.

B. WHAT WERE THE CONDITIONS OF WORK?

In “A” above, the adjudicator must pinpoint what the claimant did. Here
the adjudicator must discover what the claimant should have done.
The expected behavior may be outlined specifically in a verbal or written
employer rule, union agreement, practices or conduct peculiar to a
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particular industry or job, a law or regulation which governs health or
safety practices, or may be covered by commonly accepted standard
employment practices.

The adjudicator must determine the specific job duties of the claimant.
Often employers and claimants will give a job title which is generic and
does not describe the claimants’ everyday duties. For example, the
claimant may say that his/her job was grocery stock clerk. While this
sounds specific, the adjudicator must explore exactly what the employer
expected of the claimant.

C. WHAT DID THE EMPLOYER DO TO MAINTAIN THE EMPLOYER /
EMPLOYEE RELATIONSHIP?

This factor focuses on how an employer tried to control or prevent the
behavior that resulted in the discharge. This information is necessary to
establish both the reasonableness of the employer’s action and the
claimant’s knowledge of the result of the conduct. Gross misconduct or
serious violations of common rules of employment (drunkenness,
unprovoked insubordination, stealing from the employer, etc.) need not be
preceded by employer control, prevention, or warnings to constitute
misconduct.

During the disciplinary process the consequences of repeating an act can
be implied in warnings from the employer and it is not necessary for the
employer to tell the claimant the consequences of the repeated act. If the
claimant denies that warnings were given, the name of the person who
issued the warning(s), the number of warnings, the specific behavior
leading to each warning, dates of warnings and the method used must be
documented. If the employer condoned the behavior in the past, this too
must be documented. The employer’s actions in similar situations
involving other employees may need to be investigated as well.

D. WHAT DID THE EMPLOYEE DO TO MAINTAIN THE EMPLOYEE/
EMPLOYER RELATIONSHIP?

This factor focuses on the degree to which the claimant may have been
able to prevent or control the events that resulted in the discharge.
Control refers to the individual’'s knowledge of the required behavior and
the ability to reasonably foresee and take corrective action. Is there any
guestion of whether or not the claimant was aware of the conditions of
work?

If the employee was warned about a specific behavior, what did the
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employee do to modify his/her behavior to remain employed? Were there
uncontrollable circumstances that caused the claimant to “fail?” Or,
knowing that the employer was unhappy with past performance, did the
employee persist in the unacceptable behavior? What specific efforts did
the claimant make to alleviate the situation?

If, after thorough factfinding about the reason for the discharge, it has
been established that any of the following situations exist, further
factfinding is not required:

= both parties agree there is no misconduct (e.g., inefficiency), or

= there was no adverse effect on the employer (e.g., personality
conflict), or

= the behavior was not work connected or occurred in the distant
past, or

= gross misconduct is established (e.g., theft).

An investigation of actions the employer took to maintain the
employer/employee relationship is necessary unless one or more of the
conditions described above existed. If there is disagreement between the
claimant and the employer about warnings or condonation, information
must be obtained from both parties. The employer must be asked to
furnish specific information about the time, place, method, and content of
the warning(s). If the specifics are missing when needed, enter “I” for
Element 21, Employer Information.

If the employer alleges that a rule, agreement, law, or regulation was
broken and the claimant denies the allegation, the documentation must
include specific information about the particular condition that was
breached.

If the claimant repeated an offense after being warned, documentation
must show that the claimant was given an opportunity to explain any
extenuating circumstances which might have justified the act. Merely
repeating an offense after being warned does not automatically establish
misconduct. If the factfinding does not show why the claimant repeated
the offense, enter “I” for Element 20, Claimant Information.
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A claimant must be able to work and be available for work (commonly referred to
as “able and available” or “A and A” requirements) to be eligible for benefits.
Able to work means that the individual is physically and mentally able to perform
work. Available for work means that the individual is ready and willing to accept
suitable work.

Many states include the requirement in their “able and available” statute that the
claimant must actively seek work to maintain continuing eligibility. Some states
have a separate statutory provision for work search. Be certain the issue is
correctly identified with respect to state law.

A common “A and A” issue is “approved training”. All states must include in their
law a provision for approved training. Section 3304(a) (8) of the Federal
Unemployment Tax Act, requires that compensation shall not be denied to an
individual for any week because the claimant is in training with the approval of
the SWA or because of the application, to any such week in training, of state law
provisions related to availability for work, active search for work, or refusal to
accept work. Each state will define what constitutes approved training and waive
the requirements for seeking work, refusing work or referral to work and other
eligibility requirements. Approved training may be reported as code 40, Work
Search, or code 30, Able/Available. Do not score the case as an incorrect issue
in Element 7, Correct Issue Code?, if an approved training issue is reported as
an able and available issue, even if the state has a separate law for work search.

The SWA should obtain information from the claimant and (if necessary) the
training facility or learning institution to assist in making a determination. The
inquiry made of the claimant should include the type of training being pursued, its
duration, and the prospects of the claimant obtaining a job which is suited to the
training. The SWA should also secure a description of the training curriculum
and evidence that the training facility is approved by the state’s accrediting or
certifying agency, e.g., a State Board of Education or a State Board of Vocational
Training.

BASIC QUESTIONS AND FACTORS TO CONSIDER
A. WHAT ARE THE CLAIMANT'S CIRCUMSTANCES?

This factor gives the initial picture of the claimant. Is the claimant qualified
by experience, training, licenses, possession of tools, to do the type of
work he/she is seeking? Is the claimant physically or mentally able to
work? If the claimant is an alien, has his/her legal authorization to work in
the U.S. expired? Is the claimant's availability restricted in any way?
Claimants should arrange their personal circumstances so that they can
immediately accept suitable work. For example, failure to have adequate
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transportation or child-care arrangements unduly restricts availability for
work.

Self-imposed restrictions such as an unreasonable minimum acceptable
rate of pay, unwillingness to work all hours customary for an occupation,
or unwillingness to commute within the customary geographical labor
market area may substantially reduce employment opportunities. A
temporary removal from the labor market due to incarceration, vacations,
or school attendance may also adversely impact availability.

HINT: An investigation is only necessary for factors that raise
potentially disqualifying issues. It is not necessary to
it investigate the claimant's ability to work or the claimant's
"““ qualifications unless some information in the record raises an
issue.

B. IS THE CLAIMANT WILLING TO WORK?

Claimants who have controllable restrictions which adversely affect
availability for work according to state law and policy should be given the
opportunity to alter their demands. Documentation must show that the
adjudicator explained the requirements of the law and if necessary,
supplied labor market information to the claimant. The claimant's
willingness to adjust shows an interest in returning to work. This may
include altering demands or job search methods and arranging for
personal circumstances such as transportation or child care problems.

Claimants' willingness to work is further measured by their documented
efforts to seek work. Examination of specific work search contacts, the
claimant”s registration with the Employment Service or local One-Stop
office, and actions the claimant has taken on referrals are all pertinent to
willingness to work.

Claimants who are in approved training programs would be exempt from
work search requirements; therefore, it is necessary to determine if the
training is approved by the SWA. SWAs generally have lists of state
approved training facilities, and claimants’ attendance is generally not an
issue. There are occasions, however, when the SWA must seek a ruling
from the appropriate certifying board in the state verifying that the facility
meets the state’s requirements as an accredited institution. In the
absence of accreditation, it should be determined whether the training
facility complies with SWA requirements for curriculum quality and
supervision of trainees. In those states that have an active search for
work requirement, the claimant's efforts to seek work must be
documented. Documented efforts to seek work lend credibility or cast
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doubt on the claimant's statements. If the work search is not pursued and
documented, score Element 20, Claimant Information (I) inadequate.
Score Law and Policy, Element 23, Questionable (Q), if the decision was
made without these necessary facts.

If restrictions are uncontrollable (incarceration, hospitalization, etc.) and
are clearly disqualifying, the adjudicator should not be penalized for not
investigating further. If restrictions are controllable (transportation,
childcare, etc.), willingness to work must be investigated; efforts to seek
work and willingness to alter restrictions or remove barriers are particularly
important and must be documented. When the claimant agrees to alter
restrictions and reinstatement for eligibility is considered, efforts to seek
work under the altered conditions are particularly important.

C. HOW DO THE CLAIMANT'S REEMPLOYMENT EXPECTATIONS
COMPARE TO THE PICTURE OF THE LABOR MARKET?

The claimant's circumstances must be examined in light of labor market
conditions. What employment opportunities can the claimant expect given
his/her particular circumstances? Is the claimant on a temporary or
seasonal lay off? If the claimant's circumstances unduly reduce
employment opportunities, the claimant may not be considered available
for work. Specifics of the labor market such as the prevailing rate of pay
for the occupation, customary shifts and hours, commuting patterns for the
area, and availability of job opportunities in the claimant's customary
occupation are all considerations.

In approved training issues, the SWA must determine whether training will
have a beneficial effect on the claimant’s reemployment. It should be
established, based on the claimant’s work history, if the training will
facilitate his/her return to employment in an occupation where there is a
recurring demand. The claimant’s work history and other skills or
educational background should be reviewed if the training being pursued
is appropriate within the training policy guidelines established by the SWA.

The claimant’s employment background and current labor market
conditions for employment in the claimant’s occupation should be explored
to determine if:

. The claimant’s occupational skill is obsolete or is in limited
demand because of a declining industry, and/or

. The individual has some transferable skills and the additional
short-term training would make reemployment more likely.

VI-9 ET Handbook 301
Revised July 2005



GUIDE SHEET 4

REFUSAL OF WORK




GUIDE SHEET 4 - REFUSAL OF WORK

Refusal of suitable work or referral or failure to apply with an employer after
accepting referral, without good cause, is reason for disqualification. Three
major considerations determine whether or not to impose a denial.

(1) Was there a bona fide offer of work or referral to work?
(2) Was the work suitable?
(3) Was there good cause for the refusal?

Before a disqualification is considered, the adjudicator must first establish that
there was an actual refusal of a bona fide offer of a job or referral to a job. If it
cannot be established that there was a bona fide offer or referral to a job, there is
no need to investigate further, as no issue existed.

To determine the suitability of the work or referral to work, the working conditions
are compared to: Federal/State labor standards (whether the position is vacant
due to a strike, the claimant will be required to quit or join a union, etc.),
prevailing wages for similar work (including temporary work) in the labor market
and the claimant's experience and/or training. The adjudicator must take the
initiative in determining the suitability of offered work or referral to work. The
investigation must not be restricted to objections regarding the offered
work/referral to work raised by the claimant.

If the adjudicator determines that the work was unsuitable, a refusal is not
disqualifying and no further investigation is needed. Either a formal or an informal
nonmonetary determination should be completed and reported. If the work was
suitable, further investigation is required to determine if the claimant has good
cause for refusal.

All state laws exempt claimants from the refusal of work provisions of their laws
when claimants are enrolled in training programs approved by the state while
receiving benefits. (Section 3304(a) (8) FUTA)

BASIC QUESTIONS AND FACTORS TO CONSIDER

A. WAS THERE A BONA FIDE OFFER OF WORK OR REFERRAL TO
WORK?

The investigation of this factor covers two areas: (1) whether there is a
genuine offer of work and (2) if the offer was successfully conveyed to the
claimant. The offer of work must be for a specific job. The details of the
job, i.e., duties, starting pay, hours of work, etc., must be documented.
Ideally, the details of the offered work should have been conveyed to the
claimant. However, if the claimant prevents the employer or the SWA
representative from relaying the details by refusing the job or the referral
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at the beginning of the interview, the offer is still considered bona fide. It
IS necessary to be sure that the claimant understood that an offer or
referral was being made.

Note: If it is determined that there was no bona fide offer of work, it is not
necessary to conduct further factfinding; no issue exists.

B. WAS THE JOB SUITABLE?
Suitability is determined by considering:
(1) the claimant's skills, training, experience, and capabilities, and

(2) federal/state standards that make the work unsuitable:
(a) If the wages, hours, or other conditions of the work offered are
substantially less favorable than those prevailing for similar work in
the locality, or
(b) If the position offered is vacant due directly to a strike, lockout,
or other labor dispute or
(c) If, as a condition of being employed, the individual would be
required to join, to resign from, or refrain from joining a company
union or any bona fide labor organization. (The latter two factors
must be documented only if relevant to the issue.)

It must always be clear that the job met federal/state standards in that the
working conditions were not substantially less favorable than those
prevailing for similar work in the labor market.

Labor market conditions must be taken into consideration when
determining the suitability of any work offered, (e.g., claimant’s prospects
of work, the number of jobs available in the claimant’s chosen occupation
or skills area, the number of people unemployed in that occupation or skKill
areas, and the length of time the claimant has been unemployed).

If it is determined that the job was not suitable, it is not necessary to
investigate this issue further, as claimants are never required to accept
unsuitable work. Either a formal or an informal nonmonetary
determination should be completed and reported. However, refusal of
non-suitable work may trigger an investigation to determine if the claimant
met the able and available requirements. For example, the claimant
refused the offer of work due to illness, this would raise a question of
availability.
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Note: If the state would never penalize a claimant for refusing work because of
illness or other personal circumstances not related to the suitability of the work
and the claimant made every effort to remove the restriction(s), then the
adjudicator need not examine the suitability of the work.

C. DID THE CLAIMANT HAVE GOOD CAUSE TO REFUSE SUITABLE
WORK OR REFERRAL TO SUITABLE WORK?

If the job offered was suitable, the claimant's objections must be examined
for good cause. Personal reasons for refusing suitable work may include
illness, hospitalization, vacation, forgetting to report for the interview, or
lack of child care or transportation. Often these personal circumstances
were within the claimant's control (e.g., lack of transportation, lack of child
care, or lack of tools). In order to establish good cause, the claimant must
have made every reasonable attempt to remove the restrictions pertaining
to the refusal. These issues raise a separate question of availability.

If the claimant's reason for refusal of the work or referral to work was job
related -- e.g., wages, hours, type of work, distance, etc. -- good cause or
lack of good cause should be determined based on consideration of the
claimant's length of unemployment, prior earnings/working conditions,
prospects of other employment, and availability of work in the labor
market.

HINT: If the documentation does not clearly show all of the
details of the offered:
Hint
(@ job, enter "I" (Inadequate) for Element 21
(Employer Information);
(b) referral, enter "I" (Inadequate) for Element 22
(Information From Others).

If it is established that a bona fide offer of work or a referral to work was made,
the details of the offered work/referral must be compared to prevailing conditions.
If prevailing conditions are not documented, enter "N" for Element 22
(Information from others). If some, but not all, of the prevailing conditions are
documented, enter "I" (Inadequate) for Element 22.

Labor market conditions should be taken into consideration when determining
suitability of work.

When a refusal of the work or referral to work decision that allows benefits also
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raises an A&A issue, the state agency policy will determine whether or not to
resolve the A&A issue. Multiple issues may be addressed by the same set of
facts (even when contained in the same statement). As long as there are facts to
support each issue, a count may be taken for each determination. For example:
While only one Able/Available/Actively Seeking Work issue_may be reported per
week, it is possible to report both an A&A and a Refusal of Work issue for the

same week.

VI-13 ET Handbook 301
Revised July 2005



GUIDE SHEET 5

DISQUALIFYING/OTHER
DEDUCTIBLE INCOME




GUIDE SHEET 5 — DISQUALIFYING/OTHER
DEDUCTIBLE INCOME

Unemployment compensation can be denied to any individual for the receipt of
disqualifying income. This income may result in the total or partial reduction of
weekly benefits.

Disqualifying or deductible income is governed by state law. Although state law
provisions vary, most provide for disqualification or reduction in benefits for any
week or part of a week during which the claimant receives income such as
earnings, wages in lieu of notice, dismissal pay, workers’ compensation, back
pay, holiday or vacation pay, payments made under an employer’s pension plan
or Old-Age, Survivors, and Disability Insurance (OASDI), and unemployment
benefits under another state or Federal law.

A written determination must be issued to the claimant with respect to the first
week in the claimant’s benefit year in which there is a reduction for income other
than earnings. A written determination need not be given for subsequent weeks
or a transitional claim if the deduction is based on the same set of facts which
applied to the first week.

The written determination must explain the rules and methods for computing the
deduction, the period affected, and that there will be no further determinations
issued for subsequent weeks if the future deduction is based on the same facts.
If there is no explanation in the written determination, the state may instead
provide the explanation in a claimant fact sheet, informational pamphlet or
booklet.

There is an exception to issuing a written determination regarding earnings. A
written determination is not required if, at the claimant’s benefits rights interview
or through an official SWA brochure or pamphlet, the claimant is advised of the
conditions under which certain types of income are disqualifying or deductible.
The claimant has to be advised that he/she must request a written determination
before any appeal action can take place.

Income usually must be payable to be disqualifying or deductible. In other
words, if an individual has been determined to be eligible for payments which are
considered disqualifying under state law, the payments can be deducted by the
SWA from the claimant’s weekly benefit amount before actual payment is
received by the claimant. The fact that the claimant has not received the income
but is due the remuneration is considered “constructive receipt” for the purposes
of Ul eligibility.

Federal Unemployment Tax Act (FUTA), Section 3304 (a) (15) addresses
reducing a claimant’s unemployment compensation by any pension, retirement or
similar periodic payment the individual is receiving. States have the option of
reducing benefits only when a base period employer has contributed to the
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pension plan and (except for Social Security and Railroad retirement) the base
period services affect eligibility for or increase the amount of the pension. States
may also limit the amount of the reduction to take into account contributions
made by the individual to the pension plan. States, therefore, have considerable
latitude regarding how pensions are treated.

Many pension plans are subject to regular Cost of Living Adjustments (COLAS).
The COLAs are often affected by changes to the Consumer Price Indexes (CPI),
issued by the Department of Labor’ s Bureau of Labor Statistics. Government
pensions with COLAs affected by changes to CPI include: Social Security Old
Age, Survivors and Disability Insurance (OASDI); Supplemental Security Income
(SSI) programs; Federal civilian pensions; Federal military pensions; and some
state pensions. States are not required to conduct claimant factfinding prior to
issuing a determination each time a claimant’s government pension is affected by
a regular COLA that is based on the CPI or other publicly published document,
but if they do not do so, the initial nonmonetary determination that reduces
benefits must indicate that the amount of the reduction may change due to a
COLA.

Note: Aside from government pensions affected by COLAs, any time there is a
change in the claimant’s pension amount, a separate determination notice must
be made reflecting the effect on the claimant’s benefit rights. The claimant must
be given the opportunity to provide information before a determination can be
made. Adjudicators must be aware of state law and policy affecting the receipt of
this type of income.

BASIC QUESTIONS AND FACTORS TO CONSIDER
A. WHAT TYPE OF INCOME DID THE CLAIMANT RECEIVE?

The type of income the claimant received or will receive (wages,
remuneration, pensions, etc.) and the period to which it is applicable must
be recorded during the factfinding process to help determine the week
affected and the deduction from the claimant’s weekly benefit amount. If
state law dictates the week to which holiday pay must be allocated, no
verification from the employer or claimant is needed. This only applies to
holiday pay and not to any other type of income, such as vacation pay.

Most states require that weekly benefits be reduced if the claimant is
receiving or will receive a pension from a base period employer.
Therefore, it is important to determine if the income also represents
pension payments from a base period employer. In the case of pensions
(also known as pension offsets), Section 3305 (a) (15), FUTA, requires
that compensation be payable (constructive receipt) in order for the
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reduction to apply. Confirmation must be obtained from the employer or
pension plan that a pension is “payable” before a reduction is made.

The type of income determines the formula the state applies for reducing
the claimant’s weekly benefit amount (WBA). In many states, when
earnings are less than the WBA (based on a percentage that is
disregarded), the claimant receives the difference between the amount
deducted (after the disregard) and the WBA.

In others, a dollar-for-dollar reduction may apply, or no benefits are
payable if the claimant receives disqualifying income regardless of the
amount.

B. WHAT IS THE GROSS AMOUNT OF INCOME THE CLAIMANT
RECEIVED?

The gross amount of income received is used to determine its impact on
the claimant’s WBA — present, past, or future.

It will be necessary to determine, based on the amount actually received
or, in the case of pensions, “constructively received,” the weeks to which
the income is applicable and the amount of reduction required by law and

policy.

IF THE CLAIMANT IS RECEIVING A PENSION, WHAT PERCENT WAS
CONTRIBUTED BY THE CLAIMANT AND WHAT PERCENT BY THE
EMPLOYER?

It may be necessary to know, based on the applicable state law and
policy, how much each party contributed to the pension of the claimant.
This information will determine the amount of deduction from the WBA. It
is important to know if the state reduces benefits only when a base period
employer contributes to a pension plan or limits reduction taking into
account contributions made by the individual to the pension plan.

D. WHAT PERIOD DOES THE INCOME COVER?

The SWA must determine the time period to which the income applies in
order to establish the effective date of the deduction or disqualification.
This period covered will also provide the SWA with the necessary
information about the next modification to the claimant’s benefits so that a
new determination can be issued reflecting the change in circumstances
and its effect on the claim.
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E. WILL THE AMOUNT GO UP OR DOWN? IF SO, WHEN?

It is important to determine if future weeks will be affected so that the
claim can be flagged for a subsequent determination modifying the
claimant’s weekly benefits and remaining benefit account balance.
Document the effective date of the adjustment and the benefit week to
which the adjustment applies.

HINT: The party taking the action is the party from whom
specific information must be obtained as to type and amount
of payment. Depending on the type of payment in question,
i.e., employer payments or pensions from other sources, the
appropriate entry would be made either in Element 21
(Employer Information) or Element 22 (Information from
Others).

If information about a payment is received from an employer, the claimant
must be contacted for verification of actual receipt of the payment and the
amount. If no verification is made, enter either “I” (inadequate) or “N” (not
obtained).
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State policy (conforming to and complying with the Federal Claim Filing
Standards — ESM 5000-5001) dictates when and how claimants are to file claims
to maintain their continuing eligibility. State law, interpreted through state policy,
also sets requirements for claimant reporting to provide information regarding a
potentially disqualifying issue. For purposes of this guide sheet, failure to report
or respond means: reporting, calling or e-mailing at a time other than assigned by
the SWA, failing to respond via e-mail, failing to report, call in or be available by
phone at an appointed time to provide needed claim information to resolve a
potential issue; failing to respond to a call-in notice, appointment notice, e-mail
notice or message generated during the internet filing process for factfinding or
from the Employment Service office for placement or referral considerations,
eligibility reviews, worker profiling, registration, etc.

State law and policy dictate the protocols for resolving reporting requirement
issues. The adjudicator must investigate the reason for the failure to
report/respond to determine if the claimant had good cause for failing to meet
reporting requirements. However, if the state agency advises the claimant of
his/her rights and responsibilities in the written notice and the claimant fails to
contact the agency to establish good cause, the agency has met its
responsibility.

State policy may require excusing the first instance of failure to report and direct
the SWA to warn the claimant that future benefits will be denied for failure to
meet reporting requirements unless the SWA approves. This is important to
remember when distinguishing reporting requirements from routine claimstaking
functions. Where warnings are required, there is no potential to deny. The only
outcome can be the acknowledgement in the claims file of the warning. There is
no potential to deny benefits until a second incident occurs, and no count can be
taken for a nonmonetary determination because there is no issue.

Many states also apply their reporting requirements provisions (i.e., filing and
registration) to a claimant’s request for backdating a claim to an earlier effective
date. A request for predating may be based on the fact that the individual was: in
partial unemployment for a period of weeks and unaware that benefits were
payable during such periods of partial unemployment; given misinformation from
state agency personnel regarding filing procedures; given erroneous information
from his or her employer; or affected by other situations such as illness,

death in the family, etc., which are recognized by the state for establishing a
basis for allowing or denying the request to predate the claim.
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BASIC QUESTIONS AND FACTORS TO CONSIDER

A. WHAT ARE THE STATE REPORTING REQUIREMENTS?

State requirements (Law/Policy) dictate if an issue exists or not. Were
there mitigating circumstances that the state recognizes which would
influence the outcome of the adjudication?

If a claimant does not report or respond as required by state law and
policy, a potentially disqualifying issue exists. State law may permit the
claimant to receive benefits for a specific period of time if the claimant was
ill. However, there may be other factors which cause the claimant to be
disqualified totally or partially for the week. For example, state law may
require that benefits be denied or proportionately reduced if suitable work
was offered to the claimant during the week being claimed and the
claimant was unable to accept the work because of the iliness.

If the state policy requires a warning before a reporting issue can be
potentially disqualifying, then a review of the claim record must be made
to determine if a warning was given to the claimant. If there was no prior
warning, a countable nonmonetary determination does not exist.

B. DID THE CLAIMANT FAIL TO PROVIDE A SWA OFFICE WITH
REQUIRED CLAIM INFORMATION?

If the state law and policy requires a claimant to provide information which
is needed to establish the claimant’s benefit rights, e.g., social security
number, DD214, or alien registration card, and the claimant fails to comply
with the requirement, the failure may result in the denial of benefits.

C. WAS THE CLAIMANT REQUIRED TO REPORT TO THE
EMPLOYMENT SERVICE OFFICE FOR A POSSIBLE REFERRAL OR
TO REGISTER IN ACCORDANCE WITH STATE POLICY?

It is important to determine under what circumstances a claimant failed to
report to an ES office as directed. Many state laws provide for the denial
of benefits to individuals who fail to: register with ES; report to respond to
a call-in card,| = ter or message relative to a job opening; meet required
conditions foramowing the predating of a claim to an earlier effective date,
etc.
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Failure to meet the reporting requirements can carry different penalties
depending on the type of failure to report. The adjudicator may also elec
not to impose a denial once all the facts are obtained (provided that state
law and policy allow adjudicator discretion).

D. WHAT WAS THE CAUSE OF THE CLAIMANT’S FAILURE TO
REPORT?

A determination to approve or deny a claim on issues of failing to report, in
many states, requires inquiry into the cause of the failure. If the claimant
establishes good cause, as defined by the state, the claim may be
allowed. However, the facts may also give rise to an able and available
issue. The facts established by the adjudicator must be sufficient to
support the determination rendered.

HINT: If the documentation does not establish that the claimant
was given an opportunity to explain the reason for the late
report or failure to report and the case file does not establish
the adjudicator made a reasonable attempt to obtain the
claimant’s explanation, Element 20 must have an entry of “N”.

E. WHAT MUST BE CONTAINED IN THE WRITTEN NOTICE TO
ESTABLISH THAT THE AGENCY MET ITS RESPONSIBILITY?

The claimant information should be considered adequate when evaluating
the quality of the determination if a claimant is notified to report or contact
the SWA, and the notice:
¢ advises the claimant of the date and time to report,
e advises the claimant of the consequences of failure to report,
e provides the claimant with the necessary information and the
opportunity to contact the SWA to explain the reasons for failure to

report and/or reschedule, and

e advises that the SWA may consider whether the claimant had good
cause for failure to report as directed.
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FUTA, Section (3304(a)(14)(A) stipulates that unemployment compensation shall
not be payable on the basis of services performed by an alien unless the alien
meets the following conditions:

e The alien was lawfully admitted for permanent residence at
the time the services were performed,

e The alien was lawfully present for the purposes of
performing the services, or

e The alien was permanently residing in the United States
under color of law (PRUCOL) at the time these services
were performed (see UIPL 1-86; UIPL 1-86, Change 1, and
Supplement #3 of the Draft Language and Commentary to
Implement the Unemployment Compensation Amendments
of 1976-P.L. 94-566, and UIPL 14-91 for details on those
aliens identified as being in PRUCOL status).

An alien must also be legally authorized to work in the United States at the time
benefits are claimed - the latter giving rise to an availability issue.

On March 1, 2003, the former Immigration and Naturalization Service (INS) was
abolished and its functions and units incorporated into the Department of
Homeland Security (DHS). The responsibility for providing immigration-related
services and benefits such as naturalization and work authorization were
transferred to the U.S. Citizenship and Immigration Services (USCIS).

Two major eligibility issues require determinations concerning aliens. The first
deals with monetary eligibility. Base period wages can be allowed to establish
monetary eligibility only for those services the alien performed while in an
acceptable legal category. The second deals with the alien's nonmonetary
eligibility, i.e. the "otherwise eligible” component of all state laws--in this instance,
availability. If the alien's legal authorization has expired, he/she is considered
unavailable, and the issue must be adjudicated under state “availability “law.

The SWA is responsible for determining an alien's eligibility based on the facts
and evidence substantiating the alien's legal work status. Therefore, a denial of
benefits to the alien based on disallowed base period wages may only be done
based on a preponderance of evidence. This means that the adjudicator must
obtain necessary facts and sufficient evidence to support a finding that while the
base period wages were earned, the alien was not in an acceptable status
(totally, or in part). The adjudicator must weigh the evidence carefully and must
be satisfied that the weight of evidence supports a conclusion that benefits
should be denied.
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Avalilability, as a requirement of being otherwise eligible, is applicable to all
claimants, including aliens (equal treatment applies to all beneficiaries of the Ul

systemE

HINT: Foreign workers that have been granted H-1B status
allowing them to remain in the USA provided they remain
employed by a sponsoring employer are currently not
considered available for work within the meaning of the
availability requirements for UC.

BASIC QUESTIONS AND FACTORS TO CONSIDER
A. WAS THE CLAIMANT'S ALIEN STATUS VERIFIED WITH THE USCIS?

The Immigration Reform and Control Act (IRCA) requires state
agencies to verify the alien's status with E IS. ltis critical to
verify with USCIS the claimant's authorizaton to work at the time
base period wages were earned and to establish current legal
status to satisfy state availability requirements. E

Verification is accomplished using the Systematic Alien Verification
for Entitlement (SAVE) program | = |he Automated Status
Verification System (ASVS)E’W verification methods are
available to states:

@) Primary Verification. This is an automated query by the
SWA into the ECIS data base; and

(b)  Secondary Verification. E. process is used when
indicated by the primary vermcation system (“initiate
secondary verification™), when documentation provided by
the alien is suspect or altered, or contains invalid alien
registration numbers (A-50,000,000 to A-60,000,000 series),
and when designated states are waived from using the
primary verification. Secondary verification involves a more
thorough search of USCIS files to validate the alien's legal
status. USCIS conducts an in-depth search of the Alien
Control Index. (Refer to SAVE program manual for in-depth
treatment of alien documentation and verification
procedures.)

Since the implementation of SAVE, USCIS has re-engineered
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the way it delivers immigration status verification information
by automating the secondary verification process. The
Automated Status Verification System (ASVS) is an access
method that eliminates the need, in most cases, for SWAs to
fill out forms, copy immigration documents and send
secondary requests via mail.

Verification with USCIS should confirm the documentation provided
by the claimant.

Disallowance of an alien's base period wage credits may only be
done based on a preponderance of evidence (evidence which
exists that has a greater weight and is more persuasive in
supporting a finding of fact). The facts and evidence obtained
must come from the claimant, the E IS via SAVE, and/or the
employer, who may provide inforntaton to support the
determination to deny the use of all, part, or none of the base
period wages. Facts must be sufficiently detailed to support the
determination to deny and must include:

e Dates of authorization
e Copies of original documentation
e Verification from INS (SAVE)

B. WHAT WAS THE ALIEN'S LEGAL STATUS DURING THE STATE'S
BASE PERIOD?

The alien must provide proof that he/she was in an acceptable
status as determined by the USCIS to work in the United States
during the state’s E period. There are a number of documents
issued by the US that allow aliens to reside and work in the
United States. Among them, the principal authorizing document is
the Permanent Resident Card more commonly referred to as the
"Green Card" and formerly known as the Alien Registration Card
(ARC),

Monetary eligibility is based solely on wages legally earned during
the base period applies to t